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APPENDI X A

MODEL AGREENMENT
UNDER SECTI ON 204(e) (Operation and Mi ntenance)
OF PUBLI C LAW 99- 662
BETWEEN
THE DEPARTMENT OF THE ARMWY
AND
[ THE NON- FEDERAL | NTEREST]
FOR FEDERAL ASSUMPTI ON OF THE
OPERATI ON AND MAI NTENANCE OF
[ NAME OF PRQIECT]

THI' S AGREEMENT entered into this day of 19 ,
by and between the United States of Anmerica (hereinafter referred
to as the "GOVERNVENT") represented by the Assistant Secretary of
the Arny (Civil Wrks), and nane of non-Federal |nterest
(hereinafter referred to as the "[local sponsor]"); (Throughout
this docunent the term "l ocal sponsor"™ is included in square
brackets. This is to indicate that this phrase can be repl aced
by either an abbreviated nane for the non-Federal interest such
as the "Gity" or the "Port" or by the term"local sponsor.")

WHEREAS, Section 204(e) of the Water Resources Devel opnent Act
of 1986 (WRDA 1986) (33 U.S.C. Section 2232(e)) authorizes the
Secretary of the Arny, subject to certain [imtations contained
therein, to assune responsibility for the operation and
mai nt enance of a navigation project that is constructed by non-
Federal interests pursuant to Section 204 of WRDA 1986; and

VWHEREAS, the [|ocal sponsor] has proposed to construct [nane
and | ocation of project]; and

VWHEREAS, the Assistant Secretary of the Arny (GCvil Wrks) has
determ ned that the inprovenents are economcally justified,
environnmental |y acceptabl e, and consistent with the purposes of
Title I'l of WRDA 1986.

NOW THEREFORE, it is agreed between the Governnent and the
[l ocal sponsor] that:

Article 1 - Definitions.

For purposes of this Agreenent:

L Throughout this docunment the term “local sponsor” is
i ncluded in square brackets. This is to indicate that this
phrase can be replaced by either an abbreviated nane for the non-
Federal interest such as the “City” or the “Port” or by the term
“l ocal sponsor.”
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The term "general navigation features of the project" shal
mean the follow ng project features assigned to commerci al
navi gation: [here describe the work to be performed which w |
be subject to Operation and Mai ntenance by the governnent, e.g.,
"dredging to a depth of 40 feet below the nean | ow water a
channel fromx to x ..."]

Article 2 - Project--Construction.

(Describe the construction (all features) to be perforned by
the | ocal sponsor).

Article 3 - Review of Designs, Detailed Plans and Specifications,

and Arrangenents for Prosecution of the Wrk.

No construction shall conmence under this Agreenment until the
desi gns, detailed plans and specifications, and arrangenents for
the prosecution of the work have been approved by the Secretary
of the Arny. The Commander, U S. Ar Dstrict
shall ensure that all required Federal, State, regional, and
| ocal permts have been obtai ned. Proposed changes in approved
desi gns, plans and specifications also nust be reviewed and
approved by the District Commander in advance of construction.

Article 4 - |Inspection of Wrk.

The Governnent may inspect any work that is perfornmed under
this Agreenent and the [l ocal sponsor] hereby gives the
Governnment a right to enter, at reasonable tines and in a
reasonabl e manner, upon |and which the [l ocal sponsor] owns or
controls for access to the project for purposes of inspection.

Article 5 - nligations of the [local sponsor].

The [l ocal sponsor] agrees to:

a. Construct the Project, including the general navigation
features of the Project, at no cost to the Federal governnent.

b. Provide and maintain at its own expense, all facilities
ot her than the general navigation features of the project.

c. Ensure that the project and ancillary facilities shall be
open to all on an equal basis.

d. [Add any additional |anguage to describe fully portions of
the project for which the |ocal sponsor will be responsible
i ncludi ng 100 percent of all costs associated with project
pur poses other than conmercial navigation, responsibility for
securing necessary aids to navigation, etc.]
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e. [Add additional paragraphs as needed to reflect special
requirenents. |

Article 6 - Operation and Mi nt enance.

After conpletion of the project, the Governnent shall operate
and mai ntain the general navigation features of the project.
This responsibility shall not begin unless and until the
Secretary of the Arny has certified that the work described in
Article 2 has been conpleted in accordance wth applicable
permts and approved plans. The [local sponsor] shall provide to
the Governnent all |ands, easenents, rights-of-way, and dredged
mat eri al di sposal areas, and performall relocations required for
operation and mai ntenance of the general navigation features of
the project. Operation and nai ntenance of such features wl|
remaln a Federal responsibility consistent wwth the availability
of funds, unless the Secretary finds that the project is no
| onger economically justified or environnental |y acceptabl e.

[In the case of a deep draft project exceeding 45 feet, add
the foll owm ng as paragraph b, Article 6 and | abel the above
par agr aph as paragraph aJ: The [local sponsor] shall pay to the
Governnent one half of the excess of the cost of operation and
mai nt enance of the general navigation features of the project
over the cost which the Secretary determ nes would be I ncurred
for operation and mai ntenance of such features if the project had
a depth of 45 feet. No Federal funds may be used to neet the
| ocal sponsor's share of operation and mai ntenance expenses of
t he general navigation features of the project unless the
expendi ture of such funds is expressly authorized by statute as
verified in witing by the granting agency.

Article 7 - Disputes.

Before any party to this Agreenment may bring suit in any court
concerning an issue relating to this Agreenent, such party nust
first seek in good faith to resolve the issue through negotiation
or other forns of nonbinding alternative dispute resolution
mutual |y acceptable to the parties.

Article 8 - Release of d ains.

The [l ocal sponsor] shall hold and save the Governnent free
fromall damages arising fromthe construction, operation, and
mai nt enance of the project, except for damages due to the fault
or negligence of the Governnent or its contractors in connection
wi th Federal responsibilities for operation and mai nt enance of
t he general navigation features of the project.
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Article 9 - Oficials Not to Benefit.

No menber of or any delegate to the Congress, or Resident
Conmi ssioner, shall be admtted to any share or part of this
Agreenment, or to any benefit that may arise therefrom

Article 10 - Covenant Agai nst Conti ngent Fees.

The [l ocal sponsor] warrants that no person or selling agent
has been enpl oyed or retained to solicit or secure this Agreenent
upon an agreenent or understanding for a conm ssion, percentage,
br okerage, or contingent fee, excepting bona fide enpl oyees or
bona fide established commercial or selling agenci es mal ntai ned
by the [l ocal sponsor] for the purpose of securing business. For
breach or violation of this warranty, the Governnent shall have
the right to annul this Agreenment wthout liability, or inits
di scretion to add to the Agreenent or consideration, or otherw se
recover, the full anpbunt of such comm ssion, percentage,
br oker age, or contingent fee.

Article 11 - Relationship of Parties.

The parties to this Agreenent act in an independent capacity
in the performance of their respective functions under this
agreenent, and neither Earty is to be considered the officer,
agent, or enployee of the other.

Article 12 - Notices.

a. All notices, requests, demands, and other communi cati ons
required or permtted to be given under this Agreenment shall be
deened to have been duly given if in witing and delivered
personal ly, given by prepaid telegram or nailed by first-class
(postage-prepaid), registered, or certified mail, as follows:

If to the [local sponsor]:
( ADDRESS)
If to the Governnent:
(ADDRESS) (Normally this will be the D strict Commander)
b. A party may change the address to which such
communi cations are to be directed by giving witten notice to the
other in the manner provided in this section.
c. Any notice, request, demand, or other communi cation nmade
pursuant to this article shall be deemed to have been received by

the addressee at such tinme as it is personally delivered or on
the third business day after it is mailed, as the case may be.
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Article 13 - Expiration of Agreenent.

This Agreenment shall expire and beconme null and void if the
project to be constructed by the [l ocal sponsor] is not
undertaken within _ (years, nonths) of the effective date

of this Agreenent and conpleted within (years, nonths)
thereafter.

ARTICLE 14 - TERM NATI ON OR SUSPENSI| ON

| f the Governnent fails to receive annual appropriations in
anounts sufficient to neet project operation and nai ntenance
expenditures for the then-current or upcomng fiscal year, the
Government shall so notify the Local Sponsor. After 60 cal endar
days either party may el ect without penalty to termnate this
Agreenment pursuant to the Artical or to defer future perfernmance
hereunder; howerer, deferral of future performance under this
Agreenent shall not affect existing obligation previously
incurred. In the event that either party elects to defer
future performance under this Agreenent pursuant to this Article,
such deferral shall remain in effect until such time as the
Government receives sufficient appropriations or until either
party elects to termnate this Agreenent.

| N WTNESS WHERECF, the parties hereto have executed this
Agreenment as of the day and year first above witten.

THE DEPARTMENT OF THE ARW THE LOCAL SPONSOR
BY: BY:

Assi stant Secretary of

the Arny (G vil Wrks)

DATE: DATE

At tachment s
Certification Regardi ng Lobbying
Certification of Authority

A-5



ER 1165-2-124
1 Cct 90

Certification Regardi ng Lobbying.

The undersigned certifies, to the best of its know edge and
belief, that:

(1) No Federal appropriated funds have been paid or will be
paid, by or on behalf of the undersigned, to any person for
I nfluencing or attenpting to influence an officer or enployee of
any agency, a Menber of Congress, an officer or enpl oyee of
Congress, or an enployee of a Menber of Congress in connection
with the entering into of this cooperative agreenent.

(2) If any funds other than Federal appropriated funds have
been paid or will be paid to any person for influencing or
attenpting to influence an officer or enployee of any agency, a
Menmber of Congress, an officer or enployee of Congress, or an
enpl oyee of a Menber of Congress in connection with this
cooperative agreenent, the undersigned shall conplete and submt
Standard Form LLL "Di scl osure of Lobbying Activities," in
accordance with its instructions.

(3) The undersigned shall require that the | anguage of this
certification be included in the award docunents for al
contracts and awards for work described in Article 2 and that al
subreci pients shall certify and di scl ose accordingly.

This certification is a material representation of fact upon
which reliance is placed when this transaction is nade or entered
into. This certification is a prerequisite for nmaking or
entering into this transaction I nposed by Section 1352, Title 31,
U.S. Code. The prohibition does not apply to the follow ng
activities:

(1) providing information specifically requested by the
Secretary of the Arny and U. S. Arny Cers of Engi neers or
i nformation not specifically requested but necessary for the
Secretary to nake an i nforned decision, or

(2) professional or technical services applying a
professional or technical discipline rendered directly in the
preparation and subm ssion of the application, or

(3) technical discussion regarding the application features
and adaption of the proposal to neet eligibility requirenents.

Sponsor
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CERTI FI CATE OF AUTHORI TY

I, , do hereby certify that I amthe
principal legal officer of the [local sponsor], that the [I|ocal
sponsor] is a legally constitued ﬁublic body with full authority
and | egal capability to performthe terns of the Agreenent

bet ween t he DeEartnent of the Arny and the [l ocal sponsor] in
connection with the QOperati on and Mi ntenance of the Project and
that the Fersons who have executed this Agreenent on behal f of

the [l ocal sponsor] have acted within their statutory
authority.

I N WTNESS WHERECF, | have nmade and executed this
certification this day of 19 .

[ SI gned]
Title
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